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#08.764 (Antidegradation)
MaryAnn Stevens
" Mail Code 65-40
Rules Section
Office of Water Quality
Indiana Department of Environmental Management
100 North Senate Avenue
Indianapolis, IN 46204-2251

Re:  First Notice of Commént Period
LSA Document #08-764

Ms. Stevens,

The Sanitary District of Michigan City has colstdereat# lighed aliernatives to be consid ered
within the rulemaking and presents the following comments for IDEM’s consideration
(altematives may be paraphrased): -

Alternative 1: Should antidegradation requirements apply to all of the surface waters of the
siate or should the current antidegradation requirements only applicable to the Great Lakes
Basin be maintained? ' '

Currently, there are two distinctively separate divisions within the State of Indiana in relation
to water quality standards, 1.e., inside and outside the Great Lakes Basin. The antidegradation
standards and water use classifications differ for cach area. The antidegradation standards for
both areas are summarized in Table 1. Itis clear fram the side-by-side comparison that the
antidegradation standards for cach area of the state are not identical. The antidegradation
standard for the Great Lakes Basin specifically addresses the three tiers required by the Clean
Water Act, i.e., (1) impaired waters, (2) high quality waters and (3) outstanding national _
resource waters; and they both address thermal degradation. The rest of the State’s standaxd
only addresses high quality waters. Roth areas” standards consider ouistanding state resourc
waters and exception use waters are addressed outside of the Great Lakes Basin. :

" The most critical difference is the lack of spsgifie :gt'sﬁncmmplementation and approval
decision procedures outside of the Great Lakes Basin. This lack of formal procedures could
potentially open the agency to criticisin and concern over the consistency in applying the
antidegradation standard. This deﬁci.éncy in itself is justification for applying
antidegradation requirements to the entire State. '
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However, the Great Lakes Basin implementation procedures for OSRWs, 327 JAC 2-2-11.7,
are interim procedures that were questioned durine the recent BP AMOCO permit renewal in
2007. As a resuli, the Governor requested and reEStead®evituation of all antidegradation
procedures, with the recommendation that this specific procedure be clarified for permitiees
and the general public. As a result, the basin implementation procedures need review and
clarification.

Therefore, it is our recommendation that this alternative be considered as part of the current
rulemaking provided that any revisions to the current Great Lakes Rules do not conflict with
or regulate conditions of NPDES permits nor act as a deterrent to future social and economic
growth.
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Table 1: Side-by-Side Comparison of Indiana’s Antidcgradation Standard
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Inside and Qutside of the Great Lakes Bazin

Standard

Componcat Insidc the Great Lakes Basim Outgide the Great Lakes Bagin _

Cieneral Tor all surface waters of the state within the Great For all waters of the stale, existing honeficial uscs shell be
Srargment Lakes system, cxigting instream water uses and the maintained and protected. Ne degradation of water quality

level of water qudlity nocessary 10 protect existing yscs

shall bo permiitted which would interfore with o hocgme

injurious to cxigting and potential useg, [327 TAC 2-1-2(1)_ | .

Impaired Waters

shall be maimuined and protected. [327 IAC 2-1.5-4(n)]
Where designated vscs of the waterbady are impaired.,
there shalt be na lowing of the water quality to the
poltutant or poltutants that arc causing jmpaicrnent.
1327 1AC 2-1.5=4(a)]}

High Quality

Afl waters whose caisting quality cxceeds the standards

_ established herein as of February 17, 1977, shall he
maintzined in fhair present high quality. ., [327 1AC 2-1-
22))

uniess and until it is etlimatively demonsirated to the.
‘ommissioner that fimitcd degradation of such waters is
justifiabic on the basis of necessary ceonomic of sacial
factors and will not interfere with or beeome injUrious 1
any@enchigial usss madc of, ar presently possible, in such
waters. In making a final determination under thig
subdivision, the commissioner shail give approprinte

coordination. [327 JAC 2-1-2(2)]

consideration to public participation and intergovernmental

This subsection ostahlishes surface water quality for
cxceptional uses, Waters classified for cxccplional uses
warrant extraordinary protection. Unless critcria are

- all waters designarcd for exceptional usc shall be ‘
maintained without depradation. [327 1AC 2-1.6(

The following waters of high quality, = defined in
cubdivision (2). are desipnatcd by the board to be sn
outstanding state resource and shall be motntained in their

23

otherwise specified on 1 oase-by-casc basis, the quatity of

present high quality without degradatton. ... (327 [AC 2-1-

Any surface water of the stare within the Groat Lakes
Waters sysicm whase existing quality for any parameter
excecds the criteria cetablished within this rute shall be
considered high quality for that parametet consistent
with the definition of high quality watcr found in this
rulc: and that quality shall he maintained and protected
... [327 IAC 2-1,54(b)] '
When Lowering | ...unlcss the commissioner finds. after full satisfaction
of Water Quelity | of intergovernmeatal coordination and public
May Be pacticipation provisions under 327 1AC 5-2-11.3, that
Considered allowing Jower water quality 1 necessacy and
. accomodates [ic. ] important Economic or 5ciAkm &
development in the area in which the waters acg
igcated. In allowing such depradation, the
commissioner shall assurc water quality adequate to
pratcet cxisting uses fylly, [327 [AC 2-1.5-4(b)]
Tmplomentation | Further, the commissioner shall
and Decision pssure that there shall be achicved the highest statutory
Procedurcs and rcgulatory requirements for all new and cxisting
point sources and ail cost-effective and tcasonable best
management practices for monpoinit source control. The
commissioner shall utilize the antidcgradation
implomentation procedurcs under 327 IAC 5-2-11.3 in
determining if a significant lowering of water quality
will be allowcd, (327 IAC 2-1.5-4(0)] ’
Excegiional Usc
Waters
(EUWa)
Qutstanding, From the effective date of this section util the
State Resoures expiration dare of 327 1AC 5-2-11,7, all high quality
Waters wiaters designated under gection 13(0) of this tule as an
 (OSRWs) outstariding state resource wator shall be maintained
and peatected in fhoir present high quality without
degradation. Lipon expisation of 327 TAC 5-2-11.7. all
high quality waters designated under section 19(b) of
this rule a5 an autslanding statc resource water shall be
mointained in their present high quality without
degradation, [327 TAC 2-1.5-4¢)] -
Ouistanding High quality waters designated os an outstanding
National national resource water (such s waters of national and
Resource Waters | state packs and wildlife refuges and waters of
(ONR'Ws) exceptional recreational or ecological significance} -
shall be maintained and protected in their present high
quality without degredasion. .
[327 IAC 2-1.5-4(d))
Thermal In thase cascs where the potertial lowering of water
Degradation quality is nssociated with a thermal discharge, the

degision 1o allow such degradation shall be onngistent
with Section 316 of the Clean Water Act and 327 {AC
5-7. [327 1AC 2-1.5-4(¢)]

7y dctermination made by the commisgioner it
accordance with Section 316 of the Clean Waer Act
conccrning alternotive thermal cffluent Hmitarions will be
cansidered to be consistent with the policies enunciated in

First Comment Period: Antidegradation, Version 1

this section. [327 TAC 2-1-2(4)

Page 3 or 10




11/14/2888 14:54 2138748653 . MC SANITARY DISTRICT PAGE  @5/11

Alternative 2: How should the concept, de minimis lowing of water quality, be defined fo

facilitate a clear and consistenl application and to eliminate further antidegrodation review?
-—fogatd .

In the Water Quality Guidance for the Great Lakes System: Supplementary Information

Document (SIDY' the background for the concept of classifying an increased loading as de

minimis included three criteria in the original proposed Guidance,

1. only non-BCCs will be released as a result of the proposed activity
responsible for lowering if water quality;
2. the proposed lowering of water quality uses less that 10 percent of the
available assimilative capacity; and
3. for pollutants contained in 40 CFR 132.2, Table 5, at least ten percent of the
total assimilative capacity remains unused following the lowering of water

quality.

According to the SID, EPA’s intent in including the de minimis test in the proposed
Guidance was to recognize that certain activities, although they may result in some lowering
of water quality, will not Jower watcr quality to such an extent as to resultin a significant
Jowering of water quality; and thereby providing a means of reducing administrative burden
on all parties associated with activities of little or no consequence to the environment.>

However, EPA did not include the de minimis tesf in the Final Guidance because non-BCCs
were not addressed there. Instead, EPA permiticd the*tates o Tribes to address non-BCCs
individually as long as any de minimis approach was based on the criteria from the proposed
Guidance. Indiana adopted the de minimis test with the Great Lakes System rules and
incladed for both high quality waters, [327 IAC 5-2-11.4], and discharges tributaries of .
outstanding state resource waters, [327 IAC 2-2-11.7(b}(2)]. the following criteria:

The proposed increase in monthly average mass for a non-BCC (proposed monthly
average mass — existing permitted monthly average mass) is...
1. less than 10% of the unnsed loading capacity; and
9. at Jeast 10 % of the total loading capacity remains unused after the
lowering of water guality; and '
3. for tributaries to OSRWs ONLY, the discharge shall not cause a
significant lowering of water quality in the OSRW.

Current Great Lakes Basin rules define total loading capacity for high quality waters and
OSRWs that are streams as the product of the applicable water guality criterion times the
sum of the existing effluent flow and the stream design flow for the waterbody in the arca
where the water quality is proposed to be lowered, expressed as a mass rate. For discharges
to Lake Michigan, the total loading capacity is defined as the product of the applicable water
quality criterion times the sum of the existingafRuegtApw and approved mixing volume for

1 Water Quality Guidange for the Great Lakes System: Supplementary Information Dogumentatiop (SID). Us
EPA, Dffice of Water, EPA-820-B-95-001, March 1995, p 2Q7
2 Ibid., page 208.
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Lake Mlclugan in the area where water quality is proposed to be lowered, expressed as a
mass Joading rate. [327 IAC 5-2-11.3(b)(1)(B)(ili)(AA); 327 JIAC 5-2-11.7(b)(5)(A)]

Those rules also define unused loading capacity for high quality waters and all O8RWs as
the amount of total loading capacity not utilized by the point source and nonpoint source
discharges. The unused loading capacity is established at the time the request to lowey water
quality is considered. [327 IAC 4-2-11.3(b)(1)(B)(1i)}(BB); 327 IAC 2-2-11.7(b)(5)(B)]

The problem with the existing language for total loading capacity lies in the use of “existing
effluent flow”. Instead the more appropriate definition would be the effluent design flow as
defined in 327 IAC 5-2-11.4(a)(9). This change would make de minimis calculations
consistent with total maximum daily loading and wasteload allocations. In addmon, the
definition for used loading capacity is unclear.

Thus, the following proposed defiuitions should be used to determine total loading capacity:

~ For high quality waters and OSRWs that are streams: total loading capacity is the product of

the applicable water quality criterion times the sum of the effluent design flow, as determined
by 327 TAC 5-2-11.4(a)(9), and the stream design, flow, in accardance with 327 IAC 5-2-

11.4(b)(3)(A), for the waterbody in the area where T o quality is proposed to be
lowered, expressed as a mass rate.

‘For Lake Michigan: total loading capacity is the product of the applicable water quality

criterion times the sum of the effluent design flow, as determined by 327 IAC 5-2-11.4(a)(9).
and the approved mixing volume for Lake Michigan in the srea where the water quality is
proposed to be lowered, expressed as a mass rate.

‘The following definition for used loading capacity should be used:

For high quality waters and OSRW3s that are streams: the used loading capacity is the sum of

the existing mass permit limit for the pollutant of concermn plus the product of the

representative background conceniration Just upstream of the proposed new or increased

. discharge times the stream design flow, in accordance with 327 IAC 5-2-11.4(b)(3)(A), for
the waterbody in the area where the water quality is proposed to be lowered expressed asa

mass rate. _

Fot Lake Michigan: the used loading capacity is the sum of the existing mass permit limit for
the peltutant of concern plus the product of the representative background concentrationt

- outside of the approved mixing volume timesh@apnressd gixing volume for Lake
Michigan in the area where the water quality is proposed to be lowered, expressed as a mass
rate.

De minimis for High Quality Waters: The unused loading capacity for all waterbodies @M C‘{‘ﬁ c{
becomes the total loading capacity minus the used loading capacity. Applying the SID -
guidelines, a proposed or new increase in loading of 2 non-BCC to high quality waters, VDJ‘L gﬁ,

First Comnment Period: Antidegradation, Version 1 , | Page Sor10




llx"l4!2@@8 14:54 . 2138748853 _ MC SANITARY DISTRICT

PacE

including tributaries to an OSRW (or EUW), would be considered de minimis as long as all
of the following are true: : _
1. the proposed increase in (or new) mass Joading is less that 10% of the unused loading
capacity as calculated above; :
2. a mainimum of 10% of the total loading capacity remains untouched; and
3. if the receiving waterbody is a tributary to an OSRW (or EUW), then no significant
lowering of water quality shall occur in the OSRW (or EUW).
' De minimis for OSRWs and EUWs: The next question is “What is considered significant
lowering of water quality in an OSRW (or EUW)?* Certainly, OSRWSs (ox EUWSs) should
have a higher level of protection than high quality waters.

Therefore, we recommend that for OSRWs (or-ﬁﬁwmt s;jéhi'ﬁcant lowering of water
quality be defined as when a new or increased loading for a poliutant of concern that exceeds
the following criteria be considered a significant lowering of water quality for the OSRW (or
EUW);
1. the proposed increase in (or new) mass loading is less that 5% of the unused loading
capacity in the OSRW (or EUW); and
9 & minimum of 25% of the total loading capacity for the OSRW (or EUW) remains
untouched. :

The next question is “What, if anything, should act as a limit for the magpitude of the
allowable de minimis lowering of water quality?” That is, as the receiving waterbody volume
or design flow increases in relation to the existing and proposed increase in discharge flow,
the mass that qualifies as a de minimis increase will, by the mathematics, become larger in
magnitude. Should this mass increase have an upper lirjt?

We contend that the current rules already have an upper limit, depending upon the pollutant
of concern and the manner in which the permit limits are applied to the discharge. If the
permitted discharge is to a “zero flow” stream, i.e., the design flow for the receiving
waterbody is zero or insignificant, then the permit limits are applied to the end-of-the-pipe.
Consequently, the acute toxicity permit limit ecdmesF# V wThis is also true when no mixing
zone is allowed. Depending whether acute or chronic toxicity, the discharge must meet the

- following by existing rules: . '

Outside of Great Lakes System Rule

For ssute [OXiGITy; FAV, in undiluted discharge 327 IAC 2-1-6(a){1XE}
AAL, putside of zone of initial dilution 327 1AC 2-1-6(x)(1)(E)

For chranic texticity: COC, outside zonc of initial dilution 327, TAC 2-1-6(a)2)}

Tnside of Great Lakes System )
For acate toxicity: . FAV, in undiluted discharge 327 [AC 2-1,5-8(B)(1XE)

CMC. owside af zone of initial dilution 327 1AC 2-1.5-B(hY 1 HE)
Tor chronic foxicity, depending on
the applicable ctiterien: CCC, HNC, HNV, HCC or HCV, :
ourside zone of initial dilution : 327 TAC 2-1.5-B(b)}(2)
WC, 30-day average 327 TAC 2-1.5-8(h)(2)
First Comment Period: Antidegradation, Version 1 Page 6 or 10
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We recommend that the above referenced rules are a reasonable limit to de minimis.

Alternative 3: Should de minimis technology-based effluent limitations (DTBELS),
determined from federal effluent guidelines or IDEM's best professional judgment, be used
" swhen current rules do rot address the pollutant of con_cem?

The concept of using a BPJ-based DTBEL for as described total phosphorus or ammonia-
nitrogen is intriguing but vague. o

We propose that IDEM develop a complete list of parameters proposed to be addressed using
DTBELs and provide BPJ values and their derivation for review by the workgroup and other
interested parties, along with clear examples on how the DTBELs would be applied. In
addition, the application of DTBELs canfot conflict with the de minimis calculations
discussed above. Finally, DTBELs for municipal permits would have to specify what
treatment technologies are associated with the BPJ and if other equivalent technologies

wauld be considered and how.

Alternative 4: Should the rulemaking expand the social and economic j mriﬁmﬁan to include
the positive benefits to the area of the dischargﬁ"éls Vet s % negative impuacts?

The SID lists three sequential components to the antidegradation demonstration, with social
and ecopomic development being the last.? The first two are pollution prevention followed by
alternative and enhanced treatment. The poliution prevention component is geared towards
industrial dischargers, with municipal application through industrial pretreatment programs.
The cost-cffective pollution prevention component includes, but is not limited to,

substitution of non-BCC or non-toxic chemicals for BCCs,
application of water conservation techniques,

waste source reduction within process streams,

recycle or reuse of waste byproducts, and

manufacturing process operational changes.

0000

We believe that this component is considered by pretreatroent communities when new
industrial users or expansion of existing industrial processes are anticipated.

The second component’s objective, i.e. alternative or enhanced treatment analysis, is
intended to limit the actual degradation of the high quality water to the greatest exient
practical. The analysis incorporates a cost-effegtive gnalysisdo determine the least costly
 options for additional treatment with the greatest reduction in the pollutant of concerhy and
proposed degradation. We believe that this process is an inherent component of any existing
treatment plant expansion or design for new treatment facilities:

The third component is the social and economic benefit analysis. The SID states, “In
determining whether or not a proposed activity will support important social or geonomic
development, Tribes and States should consider the geographic arca in which the significant

? Thid, page 221.
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lowering of water quality will occur, the current or baseline economic condition of the area,
the net positive impacts that will result for the proposed activity and the possibility of other
development occurring in the area that will result in similar economic and social benefits but
will not cause a significant lowering of water qua].ity."d

Therefore, the SID already required that the anttadgratfon dEmonstration consider the net
positive impacts on the geographical area in which the si gnificant lowering of water quality
is proposed. _

Of equal, if not greater importance, are the detailed demonstration requirements for net
positive impacts. We would be concerned that the process could have the potential to
become so unyielding that it acts as a deterrent to natural population growth, the growth of a
~ community’s tax and employment base, or threatens the implementation of cost-effective
solufions to alleviate public health concems.

Therefore, we recommend that net positive impacts to the social and economic benefits be
included in the antidegradation demonstration with emphasis on streamlining the process for
natural population growth, encouragimg growth for a commumities tax base and employment
base, or threatens the cost-effective solutions to public health concems.

Alternative 5: Under IC 13-18-3-2, if a significant lowering of water quality in an OSRW or
EUW occurs as a result of new or increased discharge, then the discharger must submit an
antidegradation demonstration and support a project that resulls in an overall improvement
of water guality in the watershed of the discharge, or pay a fee, not to exceed $500,000,
hased on the cost necessary to reduce the incrggsed poliptant logding to the background
concentration. - ,

This change is mandated by law and must be incorporated into the antidegradation
implementation procedures throughout the State. The first concern for dischargers to a
tributary of an OSRW or EUW js that the project or fee will be assessed without a justified
and reproducible evaluation of significant lowering to the OSRW. The second concern is that
new or increased loadings required in eliminating a public health concem, whether that
loading is a result of natural population growth or a deliberate expansion to replace failing
septic or mound systems, will require a project or fee over and above the cost associated with
the treatment expansion.

Therefore, we recommend that a significant lowering of water quality to an OSRW or EUW

e determined by the 5%/25% rule proposed under Alternative 2. Furtbermore, when '
significant Jowering of water quality in an OSRW or EUW i required in eliminating 2 public
health concemn, we recommend that the increased discharge from expanded treatment be
considered as the water quality enhancement project for the watershed in lien of a new
project or payment of a fee.

Alternarive 6: Should the process review the existing conditions and simplify those conditions
thal trigger an anlidegradation evaluation? b gl e

2 Ihid, page 223.
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In the existing rules for the Great Lakes Basin, there are several activities that, by their
nature, are assumed not to result in a significant lowering of water quality. There are two
reasons for this: first, the activities are addressed in ather portions of the rules (e.g.

| variances), and/or an existing NPDES Permit (general or discharge specific); and two, the
activities will not result in a pew or increased permit Hmit. '

For high quality waters, these “exerﬁpﬁons” are found in 327 IAC 5-2-11.3()(1X(C). For
BCCs, there must be a deliberate action that results in an increased or new loading of the
BCC, [327 IAC 5-2-11.3(b)(2)]-

For outstanding state resource waters (OSRWs WesstIxenptions” are found in 327 JAC 5-
2-11.7(b). |

It is important to the operations and maintenance of POTWs that these “exemptions Temain
intact without additional levels of notification or public participation. To add those
components could delay critical responses and result in greater degradation. The NPDES
permit and existing rules should be used to the full extent to ensure efficient operations and
maintenance of POTWs.

Therefore, we recoramend that the triggers for antidegradation demonstration be as follows:

High quality waters non-BCCs New or increased permit limit
BCCs Deliberate action resulting in a non-
domestic increase in loading.
OSRWs (EUWs) non-BCCs New or increased permit limit
BCCs Deliberate action resulting in any

Increase in loading.

& . ' )
Furthermore, we recommend that the “gxemptions” B retained Trom the Great Lakes Basin
rules with the NPDES Permit, and/or other applicable existing procedures or rules as the
determining factor regarding notification and/or public participation.

Alternative 7: Should the cap and cumulative cap ot unused loading capacity change from
existing rules?

As stated previously, we recommend the following cap and cumulative cap on unused
‘loading capacity:

For high quality waters and tributaries to OSRWs (ot EUWs) the cap for any de minimis
lowering of water quality should be limited to 10 % of the unused loading capacity, provided
that discharges to tributaries of an OSRW (or EUW) do not result in a significant lowering of
water quality in the OSRW (or EUW). :

First Comment Period: Antidegradation, Version 1 Page 9 or 10
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For OSRWs (or EUWs), we recommend the cap for de minimis lowering of water quality be
5% of the unused loading capacity. ‘

For high quality waters and tributaries to QSRWs (or EUWs), the cumulative cap is 20% (o;fl
10% of the total loading capacity must remain unused). For OSRWs (or EUWSs) the
cumulative cap is 75% (or 25% of the total loading capacity must remain unused).

For significant lowering of water quality, approved through the antidegradation

demonstration process, the cap or cumulative cap cannot exceed the recommended
cumulative cap stated above. The individual lowering of water quality should be minimized
through the three components of the antidegradation demonstration. :

Thank vou for the opportunity to provide comments and suggestions for the ahtidcgr.adation
rulemaking.

Sincerely,

00 o o

Daniel R. Olson
Plant Superintendent
Sanitary District of Michigan City

Cc:  Alan J. Walus, General Manpager
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